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SUPREME COURT OP APPEALS OP VIRGINIA 
WYTHEVILLE. 

ASBERRY AND ANOTHER V. ClTY OP ROANOKE.* 

(June 27, 1895.) 

City Streets — Local assessments — personal liability. An aet of the General As- 
sembly which empowers the council of a city to determine what portion, if 
any, of certain street improvements shall be paid by the owners of the real 
estate benefited thereby, or bounding and abutting on said streets, and to 
assess the same by the front foot, and which declares that the assessment thus 
made shall constitute a lien on the property, "and shall also be a personal 
debt of the owner of the property," authorizes a system of taxation which, 
in so far as it makes such assessment the personal debt of the owner of the 
property, is not equal and uniform, and is in conflict with Section 1, Article 
X of the Constitution of the State, and is therefore, in this respect, void. 

Writ of error to a judgment of the Circuit Court of the City of 
Roanoke, rendered May 19, 1894, in a proceeding by motion, wherein 
the defendant in error was the plaintiff, and the plaintiffs in error 
were the defendants. Reversed. 

The opinion states the case. 

Scott & Staples and Phlegar, Johnson & Berkley, for the plaintiffs in 
error. 

W. A. Glasgow, Jr., for the defendant in error. 

Cardwell, J., delivered the opinion of the court. 

This was a motion under the statute, in the court below, for a judg- 
ment against A. S. Asberry and J. W. Coon, plaintiffs in error here, 
for the sum of $101.75, being the amount assessed against them as 
owners of a lot of land situated on Campbell Avenue, in the city of 
Roanoke, on account of the costs of paving Campbell Avenue. Judg- 
ment was awarded the city ' of Roanoke, in the trial court, for the 
amount claimed in the notice, and to this judgment a writ of error 
was awarded the defendants by this court. 

As this action, as we have seen, was brought to recover a personal 
judgment against the defendants for the amount assessed against 
them or their property on Campbell Avenue, and not to enforce 

•Reported by M. P. Barkis, State Reporter. 
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a lien on the property by virtue of the assessment, the sole ques- 
tion upon which the case is to be disposed of here is, whether or 
not section 7 of chapter 3 of the charter of Roanoke City, which 
authorizes the creation of a personal debt against the defendants for 
the amount assessed against them on account of the costs of paving 
Campbell Avenue in front of their property, and which lien or debt 
may, under said section of the charter, be enforced by a bill in chan- 
cery, suit, or motion, is a constitutional and valid act of legislation. 

Section 7, chapter 3 of the charter of the city of Roanoke is as 
follows: 

" Whenever any new streets shall be laid out, or street paved or graded, culverts 
or sewers built, or any other public improvements whatsoever made, the council 
shall determine what portion, if any, of the expense thereof shall be paid out of 
the city treasury, and what portion, if any, by the owners of the real estate bene- 
fited thereby; and for whatever amount the council shall decide shall be paid 
by the owners of the real estate bounding and abutting on said street, or bene- 
fited by any such improvements, an assessment shall be levied by the council by 
the front foot bounding or abutting or benefited as aforesaid, which said assess- 
ment shall be payable within ninety days from the date it is made, and shall be a 
lien upon the property upon which it is assessed from the date of such assessment, 
and shall also be a personal debt of the owner of the property, which lien and 
debt may be enforced by a bill in chancery, suit or motion." . . . 

The question of personal liability for local assessments is a new one 
in Virginia; in fact, it has been raised and discussed in but few of 
the States of the Union, and is considered as not well settled even in 
those States. 24 Amer. & Eng. Enc. of Law, 77. 

It is argued by the learned counsel for the city of Roanoke that by 
inference to be drawn from the opinion of this court, by Lewis, I'. , in 
Green v. Ward, 82 Va. 324, the court has determined that, where 
the charter of a city plainly permits the assessment for local improve- 
ments to be made a personal charge upon the abutting lot owner, the 
authority to do so cannot be questioned; but we do not understand 
that such an inference can be rightly drawn from that decision. The 
only language used by the learned Judge, in the opinion delivered in 
that case, tending to warrant this inference is: "In no case, there- 
fore, can such an assessment be held a personal charge, except where 
plainly permitted by legislative- authority, and there is no such authority 
in the present case ; ' ' that is to say, that the charter of the city of 
Alexandria, under which the case then under consideration arose, did 
not confer the authority. But just preceding the language of Lewis, 
P., quoted, he clearly indicates that such a provision in the charter 
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would have met with little favor with the court, and would have been 
regarded as productive of hardship and injustice, and violative of the 
principle upon which local assessments are made. 

It is furthermore argued in support of this provision of the charter 
of Roanoke, that the right conferred to enforce the local assessments 
made in that city for improving the streets, against the abutting lot 
owner, as a personal charge or debt, is only an additional, convenient, 
or more expeditious remedy for the collection of such assessments. Can 
such a contention be maintained, and is this the only effect of that pro- 
vision in the charter ? We think not. In our opinion, when the legis- 
lative act authorizes the authorities of the city to create a personal 
charge, or debt, against an abutting lot owner, for the assessment levied 
upon his property for the entire cost of improvements to the street in 
front thereof, the theory, and the only theory, upon which the assess- 
ment can be upheld, if at all, is abandoned, and the act at once author- 
izes a system of taxation, for city or local purposes, that is unequal and 
without uniformity, as required by Section I, Article 10, of the Con- 
stitution of Virginia. "These assessments are not founded upon any 
idea of revenue, but upon the theory of benefits conferred by such im- 
provements upon the adjacent lots." The City of Norfolk v. Ellis, 26 
Gratt. 227. Strike out the element of benefit and a special assessment 
loses its foundation. Elliott on Roads and Streets, 405. So long as 
the lot owner is the recipient of benefit to his property by improvements 
to the streets, or otherwise, over and above the general benefits to all 
property owners in the vicinity, the theory of benefits may be considered 
as maintained, as he bears no greater burden than other tax -payers 
similarly situated; but when an act of the Legislature undertakes to 
confer upon the authorities of a city power to place him in any worse 
position, such an act must be held as unconstitutional and inoperative. 
Hares' Amer. Con. Law, 291. 

" If there be a personal assessment, or the owner can be made per- 
sonally liable for the tax thus imposed, then we have a remarkable 
result, that, for a tax which is imposed upon a lot of land, upon the 
theory that its pecuniary value is increased by the improvement, the lot 
may be sold, and if there is a deficiency, the owner may be required to 
pay it; or in other words, for the benefit conferred on the property, the 
property may be confiscated, and the owner, for the privilege of having 
it confiscated, may be required to pay a tax into the treasury of the 
city." Burroughs on Taxation, 475. 

In the case of ordinary taxes, no sufficient reason exists why those on 
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land should not be made a personal charge against the owner, if he is 
a resident and has the usual opportunity to be heard. The taxes are 
not so much assessed in respect to the particular land, as the Value of 
the particular land is taken as the measure of the owner's duty to the 
State. He is not taxed in consideration of State protection to that 
particular item of property, but he is taxed for the general protection 
which the State affords to his life, his liberty, his family and social 
relations, his property and the various privileges the law grants to him. 
If the tax measured by the property should, in its enforcement, take 
from him more than that property is worth, it would not follow that the 
State had taken beyond the equivalent rendered. Indeed, the contrary 
would be almost certainly the fact. It is different in a case of an assess- 
ment made upon the basis of a benefit. Such an assessment regards 
nothing but the benefits to be conferred upon the particular estate. 
The levy is made on the supposition that that estate, having received 
the benefits of a public improvement, ought to relieve the public from 
the expense of making them. In such a case, if the owner can have 
his land taken from him for a supposed benefit to the land, which, if 
the land is sold for the tax, it is conclusively shown he has not received, 
and he then be held liable for the deficiency in the assessment, the in- 
justice — not to say the tyranny — is manifest. But such a case is liable 
to occur if assessments are made a personal charge ; and cases like it in 
principle, though less extreme in the injury they inflict, are certain to 
occur. Cooley on Taxation, 471, 472. It has, however, been sug- 
gested in argument that no such results as are mentioned in the 
authorities quoted could follow in the case here, as the amount assessed 
against the plaintiffs in error and sought to be collected in this action 
is but a small part of the value of the property assessed, not more than 
a month's rent; but it is not with reference to this case only that we 
are called upon to pass upon the constitutionality of the act in ques- 
tion ; we must view it with reference to the practical results that may 
follow its enforcement. 

Without, as before intimated, expressing any opinion as to the con- 
stitutionality of section 7, chapter 3, of the charter of Roanoke, in so 
far as it confers upon the council of said city the power to assess abut- 
ting lot owners by the front foot with the entire cost of paving or other- 
wise improving the street in front of the lots so assessed, we are of 
opinion that section 7, chapter 3, of the charter of Roanoke, in so far 
as it authorizes the creation of a personal debt or liability upon an abut- 
ting lot owner for assessments levied, to meet costs of street improve- 
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ments, is in conflict with section 1, article 10, of the Constitution of Vir- 
ginia, and inoperative; therefore, the judgement of the Circuit Court 
of Roanoke City against the plaintiffs in error must be reversed and 
annulled, and this court will enter such order in this cause as the Cir- 
cuit Court should have entered, dismissing the motion upon which this 
action was brought, with costs to the plaintiff in error. 



PORTEEFIELD V. COMMONWEALTH.* 

Virginia Court of Appeals : At Wytheville. 
(June 20, 1895.) 

1. Criminal Practice — Grand jury — charge — indictment. Failure to charge the 

grand jury, as provided by Section 3982 of the Code, does not vitiate an in- 
dictment found by them. The provision is directory only, as are also the 
provisions of Sections 3984 and 3991 of the Code. 

2. Criminal Practice — Charge to jury — effect on verdict The charge to the jury 

should be given by the clerk under the direction of the court, but if it ap- 
pears that they were fully informed of their duties, and no injury resulted to 
the accused, the verdict will not be set aside merely because a part of the 
charge was given by the clerk, part by the court and part by the attorney for 
the Commonwealth. 

3. Criminal Law — Circumstantial evidence. In order to warrant a conviction of 

crime on circumstantial evidence, every essential fact or circumstance upon 
which conviction depends must be proved by competent evidence beyond a 
reasonable doubt. 

4. Criminal Law — Possession of stolen goods—presumption. The exclusive pos- 

session of goods shortly after they have been stolen raises a presumption of 
fact that the possessor is the thief, unless, when called on for the purpose, he 
can account for such possession consistently with his innocence. 

5. Criminal Practice — Correction of verdicts— form — substance. Trial courts 

should see that verdicts are put in proper form before juries are discharged, 
but if any change is made in the substance of the verdict, the jury should be 
sent back to their room, where they can, untrammelled by the presence and 
influence of others, find such verdict as they think proper. The effect of a 
change in substance where the jury is polled and assent to it, alluded to, but 
not decided. 

Writ of error to a judgment of the Corporation Court of the City 
of Radford, rendered December 17, 1894, whereby the plaintiff in 

* Reported by M. P. Barks, State Reporter. 



